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I. INTRODUCTION 

 The Respondent-Appellee (the State), through his attorneys, Robert M. 

McKenna, Attorney General, and John J. Samson Assistant Attorney General, 

responds to Brown‟s emergency motion for a stay of the execution scheduled 

for September 10, 2010. 

II. STATEMENT OF THE CASE 

A. Introduction 

 Nineteen years ago, Brown kidnapped Holly Washa.  After repeatedly 

raping and torturing Ms. Washa, Brown slit her throat and left her body in the 

trunk of a car.  Brown was sentenced to death for this horrific crime, and he is 

now to be executed on September 10, 2010.  Brown has aggressively litigated 

the validity of his conviction and sentence over the past two decades, 

challenging among other things the composition of the jury, the admissibility 

of his confessions, the adequacy of his trial counsel, and the constitutionality of 

his sentence and method of execution.  Brown‟s litigation has proceeded 

through both the state and federal courts, all the way to the Supreme Court.  

Never before has Brown alleged insanity or a lack of competency.  Now, on the 

very eve of his execution, Brown contends the Court stay his execution 

because he “might” become incompetent.  The Court should deny a stay. 
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B. Summary Of Brown’s Prior Judicial Proceedings 

 Brown was convicted and sentenced to death following a jury trial.  

Exhibit 1, at 2 ¶¶ 1 & 4.  Brown‟s competency or sanity was not an issue at 

trial.  Exhibit 1, at 2 ¶ 2.  Brown was evaluated for to try to develop a defense 

at trial, but neither the experts, nor Brown‟s counsel ever contended that Brown 

was incompetent to stand trial or that Brown was insane.  Exhibit 1, at 2 ¶¶ 2-3.  

Also, neither the judge, nor the prosecutor expressed any concern about 

Brown‟s competency. 

 Brown appealed from his convictions and sentence to the Washington 

Supreme Court.  Brown raised numerous claims challenging his conviction and 

sentence, but he never argued insanity or incompetency.  Exhibit 1, at 3 ¶ 6.  

The state court affirmed Brown‟s conviction and sentence in 1997, and the 

Supreme Court denied certiorari on March 9, 1998.  State v. Brown, 132 Wn.2d 

529, 940 P.2d 546 (1997), cert. denied, 523 U.S. 1007 (1998).  Brown then 

filed a personal restraint petition in the Washington Supreme Court.  Brown 

raised numerous claims, including claims that counsel failed to present 

mitigating evidence of his mental illnesses to the jury, but he never raised any 

issue of insanity or incompetency.  Exhibit 1, at 3 ¶ 6.  The state court denied 

the petition in 2001.  In re Brown, 143 Wn.2d 431, 21 P.3d 687 (2001). 
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 Brown then filed a federal habeas corpus petition.  Brown v. Lambert, 

Cause No. C01-715-JCC.  Among his claims, Brown alleged counsel was 

ineffective for not properly presenting mitigation evidence concerning Brown‟s 

mental illnesses, but he never alleged or argued insanity or incompetency.  In 

fact, Brown‟s own psychiatrist, Dr. Scher admitted Brown was intelligent, goal 

oriented, knew right from wrong, knew what he was doing when he killed 

Holly Washa, intended to do the actions he committed, and was not 

hallucinating or delusional. Exhibit 1, at 5 ¶ 15; Exhibit 2.  Dr. Scher never 

opined that Brown was insane or incompetent.  Exhibit 1, at 5 ¶ 15; see also 

Exhibit 2.  The federal courts ultimately denied relief.  Brown v. Lambert, 2004 

WL 5331923 (W.D. Wash. Sep. 15, 2004), rev’d in part, Brown v. Lambert, 

451 F.3d 946 (9th Cir. 2006), rev’d, Uttecht v. Brown, 551 U.S. 1 (2007), aff’d, 

Brown v. Uttecht, 530 F.3d 1031 (9th Cir. 2008), cert. denied, 129 S. Ct. 1005 

(2009).  The date of execution reset to March 13, 2009.  Exhibit 1, at 3 ¶ 7. 

 Prior to that execution date, Brown filed a second personal restraint 

petition and a mandamus petition in the Washington Supreme Court.  In re 

Brown, Cause No. 82711-7; Brown v. Vail, et al., Cause No. 82742-7.  In these 

proceedings, Brown never alleged he was insane or incompetent.  The 

Washington Supreme Court denied both petitions. 
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 On March 12, 2009, just hours before his scheduled execution, Brown 

spoke to the state clemency board.  Exhibit 1, at 3 ¶ 8; Exhibit 3 at 15-16.  

Brown admitted he was responsible for killing Holly Washa, and that his 

mental illness did not excuse his crime.  Exhibit 3, at 15-16.  Brown never 

indicated any lack of competency.  Rather, “Brown‟s statements demonstrated 

his awareness that the imminent execution was intended to punish him for 

killing Holly Washa.”  Exhibit 1, at 3 ¶ 8. 

 Prior to the 2009 execution date, Brown filed a complaint challenging 

the State‟s lethal injection protocol.  Brown v. Vail, et al., Thurston County 

Cause No. 09-00273-5; Brown v. Vail, et al., Cause No. C09-5101-JCC.  

Brown came within a few hours of his execution before the Washington 

Supreme Court granted a stay on the evening of March 12, 2009.  Despite 

being within mere hours of execution, Brown never contended he was insane 

or incompetent to be executed.  On the contrary, Brown‟s words and actions 

indicated he was well aware of his pending execution, and when notified that 

the court had granted a stay, Brown demonstrated he knew the stay meant he 

would not be executed.  Exhibit 4. 

 After the Washington Supreme Court stayed the execution, Brown 

litigated his challenge to the State‟s lethal injection protocol in both the state 
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trial court and in the Washington Supreme Court.  Over the course of the one 

and one-half years of litigation, Brown never contended he was insane or 

incompetent.  The Washington Supreme Court ultimately denied relief and 

lifted the stay of execution on July 29, 2010.  See Brown, et al. v. Vail, et. al., 

___ Wash.2d ___, ___ P.3d ___ (July 29, 2010) (2010 WL 2948856). 

 The date of execution again reset to September 10, 2010.  Brown then 

filed an amended complaint in the district court, challenging the State‟s new 

one drug protocol for lethal injection.  See Brown v. Vail, et al., Cause No. 

C09-5101-JCC.  Brown never argued that he was insane or incompetent to be 

executed.  The district court, this Court and the Supreme Court denied a stay. 

C. Recent State Court Proceedings Concerning Competency 

 Since July 29, 2010, Brown has clearly demonstrated he is well aware of 

his upcoming execution, and he rationally knows why he will be executed.  

Exhibits 5 and 6.  Brown is aware that he faces execution, and that his 

attorneys were filing actions trying to stop his execution.  Exhibits 5 and 6.  

For example, Brown indicated he would not elect an alternative method of 

execution “on the advice of counsel.”  Exhibit 5, at 2 ¶ 4.  In doing so, Brown 

demonstrated he understood his counsel‟s advice because an election of an 

alternative method would moot his pending challenge to the one drug protocol 
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and would waive any challenge to the elected method.  See Stewart v. 

LaGrand, 526 U.S. 115 (1999) (petitioner who elected lethal gas waived 

challenge to lethal gas).  Similarly, Brown demonstrated his awareness of the 

imminent execution by discussing the disposition of his remains, the 

disposition of his property, and his last meal.  Exhibit 5, at 2 ¶ 5.  Brown 

requested a special meal, and when informed he could not obtain a special 

meal, he requested larger portions for his final meal.  Exhibit 5, at 2 ¶ 5.  

Brown‟s words and actions clearly demonstrate that Brown is fully aware that 

he is to be executed, is fully and rationally aware of the reason for his 

execution, and is fully competent.  As Associate Superintendent Bowman 

testified in state court: 

 6. Also during our meeting on September 2, 2010, Mr. 

Brown told me that the ruling from Judge Coughenour was not the 

end of the line for him.  Mr. Brown told me he and his lawyers 

were prepared for that ruling from Judge Coughenour and that 

there's nothing he could do about being executed.  Mr. Brown also 

told me that he was not worried about being executed and his 

lawyers had new challenges and new surprises they would be 

filing in the next week to stop the execution.
1
 

 

 

                                           
1
 After Brown‟s statement to Mr. Bowman, Brown‟s attorneys actually 

filed the third personal restraint petition and the state court action based upon 
his alleged incompetency.  Brown was clearly aware of his attorneys‟ intent to 
file these actions seeking to stop the execution.  Brown was rationally aware of 
the fact of and reason for his imminent execution. 
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 7. During our meetings on September 2nd and 3rd, Mr. 

Brown and I had a conversation about his last words that will be 

spoken prior to the execution.  After our conversations in 

preparation for the last execution, I had concerns that Mr. Brown‟s 

final words would be disrespectful toward Holly Washa‟s family.  

I expressed my concerns to Mr. Brown and told him that being 

disrespectful to the victim's family would not be appropriate.  Mr. 

Brown told me, “1 already apologized to them” and said his intent 

was not to disrespect them. 

 

 8. During our meetings on September 2nd and 3rd, I 

asked Mr. Brown how he was feeling.  He told me that he realizes 

that there is nothing he can do about it, that he can‟t control his 

destiny, and that he understood that he may be executed and that 

he couldn‟t control it, and he was still going to file appeals to try 

and stop the execution. 

 

Exhibit 5, at 2-3, ¶¶ 6-8. 

 On September 3, 2010, facing his imminent execution, Brown for the 

first time ever filed a motion in state court alleging an issue of incompetency.  

Exhibit 7.  Brown did not allege he was incompetent.  Exhibit 7; see also 

Exhibit 1, at 7 ¶ 22.  Instead, Brown merely contended that he had raised a 

“colorable issue” concerning competency, that he is competent only as a result 

of medication, and that but for the medication there is a reasonable likelihood 

he would not be competent.  Exhibit 7.  Similarly, Brown‟s new expert, Dr. 

Woods, never opined that Brown is currently incompetent to be executed.  

Exhibit 7, Attachment E.  Instead, Dr. Woods at most opined that if Brown 

were not medicated, he “may” become incompetent.  Exhibit 7, Attachment E. 
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 The state trial court denied Brown‟s motion.  Exhibit 1, at 10-11.  In 

doing so, the court reviewed the numerous submissions from Brown and the 

prosecutor, including the declarations of Dr. Woods and the records concerning 

Brown‟s criminal and mental health history.  Exhibit 1, at 1-9.  The court found 

Brown had never raised an issue of insanity or incompetency prior to filing the 

current motion.  See, e.g., Exhibit 1, at 2-4. 

 The court found his confessions to the crime showed “Brown was 

rational, focused and detailed in his descriptions of his crimes, that his speech 

was organized and coherent, and that he manifested a sophisticated perception 

of his legal peril.”  Exhibit 1, at 5 ¶ 14.  “[D]efense psychiatrist Dr. Maryonda 

Scher opined that at the time of the murder Brown was not suffering from 

delusions or hallucinations and wasn‟t psychotic.  She further testified that 

Brown intended to do the actions he committed, knew what he was doing, and 

appreciated right from wrong.”  Exhibit 1, at 5 ¶ 15. 

 After reviewing records from 2009 and 2010, the court found “These 

records uniformly indicate the defendant is oriented to time, place, person, and 

situation, and demonstrates normal content of thought, well organized thought, 

and normal perception, affect and mood.”  Exhibit 1, at 7 ¶ 21.  The court 

found Brown had been prescribed and taken either lithium or Divalproex for 
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bipolar disorder, but the court also found the medications, while psychotropic, 

are not anti-psychotic medications.  Exhibit 1, at 7 ¶ 22.  The court found 

Brown‟s use of the medication is apparently voluntary.  Exhibit 1, at 7 ¶ 22.  

The state trial court also found “There is no evidence that Brown . . . whether 

on or off medication, has suffered from hallucinations, delusions, any form of 

psychosis or other dissociation from reality that would render him 

incompetent.”  Exhibit 1, at 8 ¶ 24.  The court found Brown denies having 

delusions or hallucinations, and “Defense counsel, who have regular contact 

with Brown, do not argue that he is currently incompetent to be executed.”  

Exhibit 1, at 7 ¶ 22.  The court found Brown‟s mental illness and medications 

did not render him incapable of understating his current predicament: 

That is, his mood disorder does not and never has prevented him 

from appreciating his legal peril, understanding the relationship 

between his crime and his penalty, or assisting his attorneys in his 

defense.  To the contrary, Brown is a highly intelligent individual 

(in federal court testimony his I.Q. was indicated to be 144, within 

the top of percentile of intelligence scores) whose understanding 

of his situation is clear and never been clouded by psychosis. 

 

Exhibit 1, at 8 ¶ 24. 

 The court considered Dr. Woods‟ opinion as to Brown, but found that 

Dr. Woods provided no bases for these opinions.  Exhibit 1, at 8-9 ¶¶ 25-27.  

The court found Dr. Woods does not describe any instance of Brown actually 
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experiencing an episode of psychotic proportions, and he does not cite any 

documentation or evaluation by another health professional of Brown 

experiencing psychosis.  Exhibit 1, at 9 ¶ 27.  The court found there was no 

professional literature or other basis for Dr. Woods‟ assertion that Brown will 

now manifest psychosis if he discontinues his medication.  Exhibit 1, at 9 ¶ 27.  

The court found Dr. Woods‟ opinion “is speculative.”  Exhibit 1, at 9 ¶ 28.  

 The state trial court found that while Brown‟s mania may have 

intensified without medication in the past, “there is no evidence Brown 

suffered a thought disorder, delusions or hallucinations, or was ever insane.”  

Exhibit 1, at 9 ¶ 28.  The court found Dr. Woods‟ opinions did not present 

substantial evidence or even a prima facie claim that Brown would become 

incompetent without medication.  Exhibit 1, at 9 ¶ 29. 

 The state trial court found Brown did not make a substantial showing of 

incompetency, and in fact the court found Brown is currently competent.  

Exhibit 1, at 10 ¶¶ 3 and 4.  The court concluded there is no evidence Brown 

has been forced to take medication, and there is no evidence that Brown would 

become insane, delusional, unaware of his crime or impending punishment, or 

unaware of the reasons for his punishment if he were to discontinue his 

medication.  Exhibit 1, at 10 ¶ 2.  The court found Brown is competent, and 
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found “Cal Coburn Brown has produced no evidence of current incompetency 

or probable incompetency if his medications were discontinued.”  Exhibit 1, at 

10 ¶ 4.  The court denied an evidentiary hearing, and denied a stay of 

execution.  Exhibit 1, at 10.  The Washington Supreme Court denied review 

and denied a stay of execution.  Exhibit 9. 

D. Brown’s Current Federal Habeas Proceedings 

 Mere hours before his execution, Brown his current habeas corpus 

petition in the district court, and he moved for a stay based solely upon an 

“issue” of possible incompetence.  The State responded to the petition and 

motion for a stay.  The district court denied a stay of execution. 

 Brown now moves for a stay of execution from this Court.  Brown 

argues he has made a threshold showing concerning his competency, but the 

simple fact is that Brown has never alleged or argued, even before this Court, 

that he is actually currently incompetent.  At most, Brown merely alleges that 

he may become incompetent if he stops taking his medication (a prerequisite 

condition that has not occurred – Brown is still taking his medication).  

Brown‟s claim fails to show any basis for relief.  The motion is not a legitimate 

request for relief, but is a thinly veiled last ditch effort to avoid the execution 

by any means. The State respectfully requests that the Court deny a stay. 
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III. ARGUMENT 

 Federal habeas is not a vehicle for indefinite delays of executions.  

Barefoot v. Estelle, 463 U.S. 880, 887 (1983).  A stay of execution “should 

reflect the presence of substantial grounds upon which relief might be granted."  

Id. at 895.  The Court should deny a stay if the petitioner is not entitled to relief.  

Lonchar v. Thomas, 517 U.S. 314, 320 (1996).  It is proper for the Court to deny 

a stay following a “summary proceeding” in which the appellant's claims are 

determined to be without merit.  Id.; Barefoot, 463 U.S. at 888-91. 

 The State suffers severe prejudice from any delay in the execution of a 

valid sentence.  In re Blodgett, 502 U.S. 236, 239-40 (1992); Hill v. 

McDonough, 547 U.S. 573, 584 (2006).  There is a strong presumption against 

a stay when the challenge is brought on the eve of an execution.  Nelson v. 

Campbell, 541 U.S. 637, 649 (2004).  Consequently, the Court should not 

automatically grant a stay of execution.  Rather, a stay of execution must reflect 

“the presence of substantial grounds upon which relief might be granted.”  

Barefoot, 463 U.S. at 894-95.  A federal court may grant a stay only when the 

petitioner shows a significant possibility of success on the merits.  Id. at 888; 

Hill, 547 U.S. at 584; Gomez v. U.S. Dist. Court for N. Dist. of California, 503 

U.S. 653, 654 (1992). 
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A. To Show A Likelihood Of Success, Brown Must Overcome The 

Deferential Standards Imposed By 28 U.S.C. § 2254 

 

 To obtain a stay, Brown must show a likelihood of success on the merits. 

To show a likelihood of success in this proceeding, Brown must show that he 

can obtain relief under the deferential standards imposed by the Antiterrorism 

and Effective Death Penalty Act.  Schriro v. Landrigan, 550 U.S. 465 (2007) 

(petitioner‟s entitlement to an evidentiary hearing rests upon a review of the 

claim in light of the standards imposed by 28 U.S.C. § 2254).  Brown must 

prove the state court adjudication was an unreasonable application of clearly 

established federal law as determined by the Supreme Court, or prove the state 

court adjudication was based upon an unreasonable determination of the facts 

in light of the evidence presented to the state courts.  28 U.S.C. § 2254(d).  It is 

not enough to show the state court erred.  Lockyer v. Andrade, 538 U.S. 63, 75 

(2003).  Instead, Brown must show the state court decision was unreasonable.  

Id.  The fact that reasonable minds reviewing the same record might disagree 

about the correct resolution of an issue is not sufficient.  Rice v. Collins, 126 S. 

Ct. 969, 976 (2006).  “Only if the evidence is „too powerful to conclude 

anything but‟ the contrary” of the conclusion reached by the state court should 

the federal court grant relief.  Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th 

Cir. 2007) (en banc) (quoting Miller-El v. Dretke, 545 U.S. 231, 265 (2005)). 
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 Moreover, Brown‟s claim necessarily rests upon the factual issue of 

competency.  The state court determination of competency is presumed correct.  

Demosthenes v. Baal, 495 U.S. 731, 735 (1990); Maggio v. Fulford, 462 U.S. 

111, 117 (1983); Langford v. Day, 110 F.3d 1380, 1390-91 (9th Cir. 1996); 

Moran v. Godinez, 57 F.3d 690, 696 (9th Cir. 1994).  The presumption applies 

to findings made by the state's appellate courts and trial courts.  Sumner v. 

Mata, 449 U.S. 539, 546-47 (1981).  Brown must overcome the presumption 

by clear and convincing evidence.  28 U.S.C. § 2254(e)(1). 

B. Brown Failed To Make The Substantial Showing Of Incompetency 

 Brown argues he made the required threshold showing.  But in Panetti v. 

Quarterman, 551 U.S. 930, 949 (2007), the Court determined Justice Powell‟s 

concurring opinion in Ford v. Wainwright, 477 U.S. 399 (1986) constitutes the 

“clearly established” law for purposes of 28 U.S.C. § 2254(d).  “Justice 

Powell‟s opinion states the relevant standard as follows.  Once a petitioner 

seeking a stay of execution has made „a substantial threshold showing of 

insanity,‟ the protection afforded by procedural due process includes a „fair 

hearing‟ in accord with fundamental fairness.”  Panetti, 551 U.S. at 949 

(quoting Ford, 477 U.S. at 426).  “Petitioner was entitled to these protections 

once he had made a „substantial threshold showing of insanity.‟”  Id. at 950. 
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 Panetti made a substantial showing of insanity.  An evaluation at trial 

showed Panetti “suffered from a fragmented personality, delusions, and 

hallucinations.”  Panetti, 551 U.S. at 936.  In a prior psychotic episode, Panetti 

was “convinced the devil had possessed their home and that, in an effort to 

cleanse their surroundings, petitioner had buried a number of valuables next to 

the house and engaged in other rituals.”  Id.  During trial, Panetti engaged in 

“„bizarre,‟ „scary,‟ and „trance-like.‟” Behavior.  Id.  The trial attorney believed 

Panetti‟s was mentally incompetent.  Id.  Panetti also stopped taking his anti-

psychotic medicine, and after trial the state court determined Panetti lacked the 

competency to waive the appointment of state habeas counsel.  Id. at 936-37.  

Panetti raised the issue of competency to stand trial in his state court 

proceedings, and in his first federal habeas proceedings.  Id. at 937.  When 

subsequently challenging his competency to be executed, Panetti presented a 

declaration from a psychologist and a law professor that demonstrated Panetti 

did not understand the reasons he was about to be executed.  Id. at 938.  

Moreover, experts testified that Panetti had a “schizo-affective disorder . . . 

resulting in a „genuine delusion‟ involving his understanding of the reason for 

his execution.”  Id. at 954.  Panetti believed that “his execution was part of a 

spiritual warfare between the demons and the forces of the darkness and God 
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and the angels and the forces of light.”  Panettii, 551 U.S. at 954.  Panetti 

believed the State‟s claim that it was executing Panetti for murder was “a 

„sham‟ and the State in truth wants to execute him „to stop him from 

preaching.‟”  Id. at 954-55.  Panetti made the “substantial threshold showing.” 

 Similarly, Ford was plainly psychotic and delusional such that he did not 

have any real grasp on reality.  Although not insane or incompetent at trial, 

Ford‟s mental state deteriorated after sentencing.  Ford, 477 U.S. at 402.  After 

reading a news story about the Ku Klux Klan, Ford developed an obsession 

with the Klan, he brooded about his “Klan work,” and he suffered “an 

increasingly pervasive delusion that he had become the target of a complex 

conspiracy, involving the Klan and assorted others, designed to force him to 

commit suicide.”  Id.  Ford “believed that the prison guards, part of the 

conspiracy, had been killing people and putting the bodies in the concrete 

enclosures used for beds.”  Id.  Ford later began to believe that his female 

relatives were tortured and sexually abused in the prison, and that the people at 

the prison had taken members of his family hostage.  Id.  “The hostage 

delusion took firm hold and expanded, until Ford was reporting that 135 of his 

friends and family were being held hostage in the prison, and that only he 

could help them.”  Id.  “By „day 287‟ of the „hostage crisis,‟ the list of hostages 
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had expanded to include „senators, Senator Kennedy, and many other leaders.‟”  

Ford, 477 U.S. at 402.  Ford later wrote a letter to the Florida Attorney 

General, claiming to have ended the “hostage crisis” by firing a number of 

prison officials.  Id. Ford “began to refer to himself as „Pope John Paul, III,‟ 

and reported having appointed nine new justices to the Florida Supreme 

Court.”  Id. 

 Ford told a psychiatrist “that „I know there is some sort of death penalty, 

but I‟m free to go whenever I want because it would be illegal and the 

executioner would be executed.‟”  Ford, 477 U.S. at 403.  Ford told the 

psychiatrist, “„I can‟t be executed because of the landmark case.  I won.  Ford 

v. State will prevent executions all over.”  Id.  Ford made these statements 

amidst long streams of seemingly unrelated thoughts in rapid succession.  Id.  

The psychiatrist “concluded that Ford had no understanding of why he was 

being executed, made no connection between the homicide of which he had 

been convicted and the death penalty, and indeed sincerely believed that he 

would not be executed because he owned the prisons and could control the 

Governor through mind waves.”  Id.  Ford further regressed into nearly 

complete incomprehensibility, speaking only in a code Ford created using the 

word “one.”  Id. 
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 Ford and Panetti were clearly delusional and insane, and they made a 

“substantial showing” of insanity.  But as the state court found, Brown did not.  

While Brown contends he has raised a “colorable issue” as to competency that 

is not the proper standard.  A “colorable issue” is one that is simply plausible.  

A substantial showing requires the presentation of evidence that actually 

satisfies the appropriate legal standard.  Without a “substantial” showing, a 

defendant is simply not entitled to the procedures set forth in Ford and Panetti.  

Brown failed, in state court and in federal court, to present evidence necessary 

to make the substantial threshold showing that he is incompetent to be 

executed.  At most, Brown provided evidence that he “might” become 

incompetent if he stops his medication.  Reviewing Brown‟s proffered 

evidence, the state court determined that Brown had not made a substantial 

showing of incompetency, and the state court determined Brown was actually 

competent.  Brown did not rebut the state court determination of the facts, and 

he did not show the state court adjudication was unreasonable. 

 The Panetti Court recognized there was no retributive value in 

“executing a person who has no comprehension of why he has been singled out 

and stripped of his fundamental right to life . . . [or] who has no capacity to 

come to grips with his own conscience or deity....“  Panetti, 551 U.S. at 957.  
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The Court also recognized it is not proper to execute “. . . the prisoner whose 

mental state is so distorted by a mental illness that his awareness of the crime 

and punishment has little or no relation to the understanding of those concepts 

shared by the community as a whole.”  Panetti, 551 U.S. at 957.  Yet, the 

Panetti Court also recognized that serious mental illnesses short of insanity 

would not bar execution.  Id. at 959-60.  Brown failed to make a substantial 

showing that he is incompetent under the standards in Panetti and Ford.  The 

state court correctly denied his claim. 

C. Brown Did Not Rebut The State Court Competency Determination 

 Brown has not made a “substantial threshold showing of insanity” that 

would justify further inquiry into whether he is sane to be executed.  Panetti, 

551 U.S. at 949.  Brown does not allege that he is delusional.  Brown does not 

allege that he fails to understand the sentence or the reasons it was imposed, or 

that he is presently incapable of understanding that the sentence is going to be 

carried out.  Brown‟s most recently hired expert asserts only that he might not 

be able to understand his fate if he was not medicated.  As the state court 

reasonably determined, this speculative opinion is not supported by any 

evidence that Brown was ever delusional, and it is insufficient to demonstrate 

that Brown would become delusional if he stopped his medications.  Exhibit 1. 
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 Brown complains that the state court incorrectly disregarded the opinion 

of Dr. Woods, but Dr. Woods never opines that Brown is currently 

incompetent.  Dr. Woods opines, at most, that Brown has a long-time mood 

disorder that, if not medicated, may affect his ability to understand that he is 

going to be executed.  Moreover, Dr. Woods relies on evaluation reports that 

do not support his opinion.  For example, a report dated May 4, 1995 shows 

“Brown denied hallucinations and no idea of reference or delusion was 

elicited.”  Exhibit 7, Attachment B, at 1.  The report refers to Brown as “a 

nonpsychotic individual.”  Exhibit 7, Attachment B, at 2.  Similarly, a report 

from September 1996 notes Brown “was rational, coherent, and appropriately 

responsive to all questions.”  Exhibit 7, Attachment C, at 1.  Similarly, a report 

competed in 2009 indicates Brown was aware of the developing results of his 

challenge to lethal injection, and was “stable.”  Exhibit 7, Attachment D. 

 In his second declaration, Dr. Woods states: 

 b.  But for the psychotropic medications that have been 

administered to Mr. Brown by the State of Washington 

Department of Corrections during his entire period of 

imprisonment, there is a reasonable likelihood that, if not 

medicated by state actors, Mr. Brown would, again, suffer from 

symptoms of mood disruption, including both mania and/or 

depression.  Mr. Scott [sic] has experienced both depression and 

mania of psychotic proportions.  These disruption [sic] of Mr. 

Brown‟s mood may impair his capacity to rationally understand 

the reason for his execution due to his severe mental illness. 
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 c.  Mr. Brown continues to have symptoms of hypomania.  

In my telephone interview, Mr. Brown described difficulty 

sleeping that keeps him awake several times per week.  His speech 

continues to be pressured, and he was grandiose.  These symptoms 

exist even when he has been medicated for decades. 

 

Exhibit 7, Attachment E (second declaration).
2
 

 Dr. Woods‟ entire opinion is couched in probabilistic, subjunctive and 

conditional terms that never claim Brown is currently incompetent.  This fact 

reveals that Dr. Woods knows Brown is actually, at present, capable of 

understanding his situation, his peril, and the legal consequences of his crime, 

and that Brown “may” be insane only if certain conditional events were to 

occur.  These conclusions simply say that if Brown were not medicated he 

might suffer more pronounced mania.  This showing is a far cry from the 

showing required under Ford and Panetti.  Moreover, the fact Dr. Woods states 

his conclusions in such terms is an implicit concession that Brown is presently 

aware of his situation and not insane.  In short, Brown fails to show he is 

currently incompetent. 

                                           
2
 It appears that Dr. Woods has either confused Brown‟s symptoms with 

those of another patient, “Mr. Scott,” or he simply cut-and-pasted Brown‟s 
“evaluation” from an evaluation he previously prepared for a “Mr. Scott.”  
Exhibit 7, Attachment E, at ¶ 4 b.  Either possibility seriously undermines the 
credibility of his evaluation.  How much of the evaluation is tailored to Brown 
and how much is actually relevant to someone else. 

Case: 10-35798     09/09/2010     Page: 25 of 35      ID: 7468986     DktEntry: 3-1



 

 

22 

 

 Although Dr. Woods asserts that he is aware of the appropriate legal 

standard, he fails to apply that standard.  The only present evidence of mental 

illness that Dr. Woods identifies is pressured speech and grandiosity, but this 

does not indicate that Brown is out of touch with reality.  Dr. Woods does not 

opine that Brown is insane or that Brown is delusional.  He does not even opine 

that Brown would be delusional if he stopped taking medication; he simply 

says that “his capacity to rationally understand the reason for his execution” 

“may” be "impaired" if he stopped taking medication. 

 Brown captured, tortured, and raped his victim, then killed her when she 

was no longer of use to him and left her in the trunk of her car in an airport 

parking lot.  Throughout these events Brown was cool, calculating, and at 

times charming, to the people he encountered.  According to Brown, he was 

not taking lithium, yet there is not a shred of evidence that he was delusional or 

insane at the time of his crime.  Even Brown‟s prior expert, Dr. Scher, agreed 

that without medication Brown still knew what he was doing when he raped, 

tortured, and murdered Holly Washa, that he was not delusional or psychotic, 

that he was not hallucinating, that he knew right from wrong, and that he is 

highly intelligent.  Exhibit 2. 
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 Another key failing in Brown‟s contention is the assumption that persons 

with bi-polar disorder are necessarily psychotic and unable to understand what 

is happening to them.  Thousands of people suffer from bi-polar disorder to 

varying degrees.  Many are high-performing professionals.  They are aware of 

their surroundings, capable of rational thought and decision-making, and the 

vast majority do not kill anyone.  See Exhibit 2, at 107-08. 

D. The Evidence Supports The State Court Competency Determination 

 For the reasons set forth above, Brown has not met the legal standard 

that would justify a stay.  The objective evidence show that Brown knows 

exactly what is going on with his legal proceedings. 

 Throughout eighteen years of trial and appellate litigation in state and 

federal courts, Brown‟s attorneys have never alleged that he is incompetent.  

Brown has rationally assisted his counsel throughout these lengthy 

proceedings, and no claim to the contrary is made even now.  Brown has 

consistently been described as a person of extremely high intelligence who 

acted with cunning and deliberation in committing his crimes.  There is no 

indication that his behavior or medical routine has recently changed.  In other 

words, there is no old or new evidence of disturbed thought processes that 

inhibit Brown‟s perception of reality. 
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 There is recent evidence, however, that Brown is quite unlike Ford and 

Panetti.  Three declarations by corrections officials who have spoken directly 

to Brown about his impending execution dates, both this year and last year, are 

attached. See Exhibits 4-6.  Brown was perfectly aware of his pending 

execution in March 2009, taunting officials as he was being led to the 

execution chamber, saying that they would simply have to bring him back once 

a stay was granted.   Exhibit 4.  After a stay was granted, Brown was “giddy 

and cocky.  Mr. Brown was laughing, gloating, and making jokes directed at 

correctional staff.  Mr. Brown stated to correctional staff, „I want to stay long 

enough that I get my pizza and root beer.‟”  Exhibit 4.  Brown‟s conduct was 

wholly rational and shows a keen awareness of his legal victory in 2009. 

 More recently, the prison superintendent twice met with Brown observed 

his demeanor and mental processes in relation to the scheduled execution.  At 

first, Brown was “happy go lucky and cocky,” saying that “he had appeals 

pending that would stop his execution.”  Exhibit 6, at 1.  Brown refused to 

choose a method of execution on the advice of counsel, and he asked the 

superintendent to name the members of the execution team.  These responses 

indicate that Brown is following the advice of counsel about his pending 

execution, and that he is well-versed in the details of the litigation, to the point 
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he made sarcastic comments about one of his legal issues, i.e., disclosing the 

names of the execution team members.  Brown‟s demeanor became more 

subdued after a stay was denied in the lethal injection challenge, indicating that 

he was aware that he had suffered a legal setback.  Exhibit 6, at 2.  Brown also 

made choices about his last meal, sarcastically deriding the limited choices, 

and the Superintendent confirmed that Brown had been taking all his 

prescribed medications.  Exhibit 6, at 2. 

 The associate superintendent met with Brown in the last few weeks.  

Brown was “cocky and ... of the belief that he was not going to be executed 

because he had appeals pending.”  Exhibit 5, at 1.  After a stay was denied, his 

demeanor was “markedly different” and “stoic.”  Exhibit 5.  This change 

reflects a clear understanding of his legal peril.  On September 2, 2010, Mr. 

Bowman met with Brown and discussed disposition of his remains and his 

property, and the arrangements for the execution day, including his last meal.  

Brown reviewed and commented on paperwork covering these matters.  His 

demeanor was again “cocky” and he said that “Judge Coughenour‟s ruling was 

not the end of the line for him.”  He said he was not worried about being 

executed because “his lawyers had new challenges and new surprises they 

would be filing in the next week to stop the execution.”  Brown assured 
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Bowman that he would not make offensive comments to the victim‟s family 

during the execution.  He said that he realized he cannot control his destiny and 

that he understood that he may be executed.  He chose to give his personal 

belongings to his lawyer.  All these actions and statements evince a clear 

understanding of the situation he faces. 

 Moreover, several Mental Status Examinations (MSE) were repeatedly 

performed on Brown over the last year and a half.  Exhibit 8.  The most recent 

available report was prepared approximately six weeks ago on July 20, 2010.  

Exhibit 8, at 1.  That report shows that Brown was oriented as to time, place, 

person and situation.  Exhibit 8, at 1.  Brown was neatly groomed, had good 

eye contact, was cooperative, and spoke at a normal rate.  Exhibit 8, at 1.  His 

psychological processes were normal, his thoughts were well-organized, and 

his perception, affect and mood were all normal.  Exhibit 8, at 1.  His sleep, 

appetite and weight were normal.  Exhibit 8, at 1.  These findings are 

consistent with the findings made in all the status reports.  Exhibit 8, at 1-6. 

 In January 2009, the mental health professional found there was “no 

indication of emotional or cognitive distress.”  Exhibit 8, at 2. On February 5, 

2009, Brown expressed frustration with the system, but the health professional 

found Brown “presented without indication of emotional or cognitive distress.”  
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Exhibit 8, at 3.  The report from February 2009 shows that even just before the 

previous execution date of March 13, 2009, Brown had normal cognitive 

processes.  Exhibit 8, at 4.  In fact, the report shows Brown was rationally 

aware of his predicament: 

Offender Brown talked resignedly about his frustration with DOC 

and the clock winding down toward his execution.  He felt that 

many of the little rules governing life in the IMU were 

unnecessary and did not make sense. He presented with no 

indication of acute emotional or cognitive distress. 

 

Exhibit 8, at 4. 

 In June 2009, after his execution had been stayed, Brown still showed no 

signs of emotional or cognitive distress.  Exhibit 8, at 5.  Brown was still 

properly oriented as to time, place, person and situation, and his thoughts, 

perception, affect and mood were all normal.  Exhibit 8, at 5.  In October 2009, 

Brown interacted appropriately, discussed his case, and showed no signs of 

distress.  Exhibit 8, at 6. 

 Brown himself has provided concrete evidence of his competency by 

speaking to the clemency board telephonically last year.  Exhibit 3.  Brown 

clearly articulated his guilt for the crime, said that his crimes were horrible and 

that his victim‟s memory haunts him.  Exhibit 3, at 15-16.  Brown even said 

“God knows I wish I could [bring Holly Washa back].”  Exhibit 3, at 16.  This 
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statement indicates either that Brown “has . . . [the] capacity to come to grips 

with his own conscience or deity. . . ”, see Panetti, 551 U.S.at 957, or that 

Brown can feign a conscience to the board considering his fate.  Brown‟s 

speech is clear, his thoughts are directed, and there is no hint of irrational 

thought or delusions.  Brown‟s lawyer, Ms. Elliott, never suggested that 

Brown‟s mental state was compromised in any respect. 

 Finally, even the comments of someone sympathetic to Brown shows he 

is not insane or delusional.  As detailed in a recent news article, Brown is 

keenly aware of the ongoing efforts to stall imposition of sentence, and he 

hopes his lawyer‟s gambits are successful.  In a recent report, Judith Kay, an 

ethics professor at the University of Puget Sound, said she has been in contact 

with Brown and other death row inmates for nearly 10 years. Kay said she met 

with Brown at the Washington State Penitentiary, in Walla Walla, last week 

and said that he remains hopeful an appeals court would grant a stay. 

“He said it's not going to be over until it's really, really over,” said 

Kay, who is opposed to the death penalty.  “He's anxious and 

nervous but handling it well.” 

 

http://seattletimes.nwsource.com/html/theblotter/2012793891_browns_lawyers

_ask_federal_cir.html (accessed 9/4/10). 
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 Brown fails to rebut the state court determination by clear and 

convincing evidence, and he fails to show the state court adjudication was 

objectively unreasonable.  On the contrary, the evidence supports the state 

court determination, and it shows the state court‟s decision was not only 

reasonable, but the correct determination.  Brown fails to show a likelihood of 

success under the deferential standards imposed by 28 U.S.C. § 2254. 

E. Equity Bars A Stay Of Execution 

 The Court “must take into consideration the State‟s strong interest in 

proceeding with its judgment. . . .”  Nelson, 541 U.S. at 649.  “Given the 

State‟s significant interest in enforcing its criminal judgment, . . . there is a 

strong equitable presumption against the grant of a stay where a claim could 

have been brought at such a time as to allow consideration of the merits 

without requiring entry of a stay.”  Id. at 650 (citations omitted).  Any delay, 

even a brief one, prejudices the compelling interests of the State and the family 

of Holly Washa.  Blodgett, 502 U.S. at 239-40.  “At some point in time, the 

State has a right to impose a sentence – not just because the „State‟s interests in 

finality are compelling,‟ but also because there is a „powerful and legitimate 

interest in punishing the guilty,‟ which attaches to „the State and the victims of 

crime alike.‟”  Workman v. Bredesen, 486 F.3d 896, 913 (6th Cir. 2007). 
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 Brown‟s claim was brought mere hours before his execution for the sole 

purpose of delaying the execution.  Despite their assertions that mental health 

experts need to be appointed, evaluations performed, and evidentiary hearings 

held, Brown‟s lawyers have never, in the almost two decades since Brown‟s 

crime, asserted that he is insane and incompetent.  Brown did not make that 

claim 18 months ago when he faced execution on March 13, 2009, and there is 

no allegation that Brown‟s mental state has changed recently, such that the 

motion could not have been brought until the eve of his execution.  This 

motion is brought at the eleventh hour for tactical reasons.  See Exhibit 5, at 2 

(“Mr. Brown also told me that he was not worried about being executed and his 

lawyers had new challenges and new surprises they would be filing in the next 

week to stop the execution”).  This Court should deny Brown‟s motion. 

IV. CONCLUSION 

 For the reasons stated above, the State respectfully requests that this 

Court deny a stay of execution. 

 RESPECTFULLY SUBMITTED this 9th day of September, 2010. 

 

      ROBERT M. MCKENNA 

      Attorney General 

 

      s/John J. Samson     

      JOHN J. SAMSON, WSBA #22187 

      Assistant Attorney General 
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